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 IN THE COURT OF ASSTT. SESSIONS JUDGE ::::::::::NALBARI 
 
 
 
 
Present :        Himakshi Thakuria Buragohain.            
  Asstt. Sessions Judge,  
            Nalbari. 
 
 
 
 
 

   SESSIONS CASE NO.: 37/18 

 
       U/S 376/420  IPC                  
 
   STATE OF ASSAM      
 
              - VS - 
 
            SAYED BIJU AHMED 

          ……..... Accused person. 
       
 

Committed by learned JMFC, Nalbari, vide order dated 28-05-18 in connection 

with G.R. Case No. : 1388/17 

 

 

 

APPEARANCE : 

 

Advocate for the prosecution : Mr. Mrigen Das, Learned Addl. PP. 

Advocate for the defence           : Md. Abdul Majid, Ld. Advocate. 

 

 

Date of Evidence   : 14.08.2018, 05.09.18, 18.09.18,  

       26.09.18 

Date of   Argument   : 25.10.18 

Date of Judgment   : 31.10.18 
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                                 J   U   D   G   M   E   N   T 

 
 
1. The gist of the prosecution case in brief is that on 05-09-17 the 

informant/victim Jyoshna Begum lodged an ejahar against Sayed Biju Ahmed, 

Painur Ali, Manju Bibi, Bubul Ahmed and Raju Ahmed at Nalbari PS to the 

effect that the informant/victim had love-affair with the accused Biju Ahmed 

since 2 years from the date of lodging the ejahar. During this two years the 

accused Biju Ahmed had sexually harassed the victim several times. On 15-07-

17 the accused took the victim to his house in order to marry her. But on that 

day the persons named in the FIR assaulted her. After 3(three) days the other 

accused persons managed to make accused Biju Ahmed escape from their 

house. Later the victim called for a village bichar. In the village bichar the 

father of Biju Ahmed agreed to solemnize her marriage with his son. But Biju 

Ahmed was not present in the village bichar. Again the persons named in the 

ejahar assaulted the victim and drove her out of the house. Thereafter the 

victim went to the police station and lodged this case.  

 

2.  On receipt of the ejahar police registered a case as Nalbari PS 

Case No.648/17 u/s 376/406/323/34 IPC and started investigation. After 

completion of investigation the I/O submitted charge sheet against the 

accused Biju Ahmed u/s 376/420 IPC. Since the offence u/s 376/420 IPC is 

exclusively triable by the Court of Sessions, the Learned Judicial Magistrate 

First Class, Nalbari committed this case to the court of Hon'ble Sessions Judge, 

Nalbari. On receipt of the committal paper and GR Case Record Hon'ble 

Sessions Judge, Nalbari started Sessions case against the accused and 

thereafter transferred this case to this court for disposal. 

 

3.  After hearing the learned counsels for both sides and on perusal 

of the case diary, charge was framed against the accused u/s 376/420 IPC. 

The charge so framed was read over and explained to the accused to which he 

pleaded not guilty and claimed to be tried. 

4.  During trial, prosecution side examined 7 (seven) witnesses 
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including the M.O. and the I.O. to prove the charge against the accused. 

Accused was examined u/s 313 CrPC.  The statement of defence is recorded in 

a separate sheets. The defence case was of compete denial and the defence 

side has not adduced any defence evidence.  

 

5.  POINTS FOR DETERMINATION 

 
 
   (a) “Whether the accused since last two years from the date of 

lodging the ejahar and 15-07-17 at Raimadha under Nalbari PS committed 

rape on victim Jyoshna Begum?” 

   (b) “Whether the accused during the said period cheated 

Jyoshna Begum and induced her to have a sexual intercourse with him?” 

 

          DISCUSSION DECISION AND REASONS THEREOF 

 
 
6.  I have heard learned counsel for both the parties and gone 

through the evidence on record. Learned counsel for the prosecution has 

submitted that all the witnesses have supported the prosecution story and this 

is a fit case to convict the accused u/s 376/420 IPC. 

 

7.  On the other hand learned defence counsel has submitted that 

prosecution has failed to prove the case. There are discrepancies in the 

evidence adduced before the court and the statements of the witnesses 

recorded u/s 161 CrPC. Learned defence counsel has further submitted that 

the evidence of PWs no ingredients of offence is made out against the 

accused. 

 

8.  It is at this stage expedient to cast a glance at the evidences of 

the prosecution witnesses. 

 

9.   For this, let us at first go through the evidence of PW-1, 

Jyoshna Begum, who is the victim/informant in this case. According to PW-1 
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she had love affair with the accused for two years and during the time of affair, 

he promised to marry her. PW-1 stated that the accused used to call her to his 

house and sexually harassed her inside his garage and while sexual 

intercourse, he used condom. In this manner he continued sexual intercourse 

for two years. It is revealed that on 15-07-17 he called PW-1 to his house with 

a promise to marry her and there, the family members of the accused 

assaulted her. After three days, the parents of the accused managed to make 

him escape from the house. It appears that PW-1 stayed in their house for 19 

days and as the accused did not marry her, she called for a village mel. In the 

said village mel the father of the accused took fifteen days time to bring his 

son and promised to solemnize their marriage. But later the family members of 

the accused drove her out from the house and after that she lodged the 

ejahar. 

 

10.  Now let us go through the evidence of PW-2, Rafit Ali who 

stated in his evidence that about one year back the accused took the 

informant to his house and after few days, the father of the accused called for 

a village mel in order to solemnize the marriage between the informant and 

the accused. According to PW-2 he was called in the said mel on behalf of the 

informant and was present there. But the accused was not present.  It appears 

that the father of the accused asked for 15 days to produce the accused before 

the villagers. After 15 days, PW-2 along with 3-4 persons went to the house of 

the accused. Then the father of the accused asked them to take the informant 

and keep her in her parents house for one year and assured that and he will 

solemnize marriage of the informant with the accused when he returns. PW-2 

further stated that they refused the proposal of the father of the accused and 

requested him to perform Nikah between the accused and the informant and 

then they would have no objection if the informant resides in her father's 

house after that. According to PW-2 the informant stayed in the house of the 

accused for 19 days and when the accused did not return during that period 

the informant lodged the ejahar.  

 

11.  PW-3, Mafiz Ali stated in his evidence that in the year of 2017, 
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one day at about 5 AM when he came out of the Masjid after offering prayer, 

he saw the accused and the victim outside the Masjid. When they asked them 

to go to their house, both of them went to the house of the accused. PW-3 

also stated that after 3 days the accused ran away somewhere. But the victim 

stayed there for 19 days. It appears that while the girl was staying in the 

house of the accused they went there and told the father of the accused to 

solemnize the marriage between the accused and the victim. However after 19 

days the victim lodged an ejahar. Thereafter the father of the accused was 

called to the police station. But even there he sought time to produce his son 

before the police.  

 

12.  PW-4, Abdul Zalil stated in his evidence that about 4-5 months 

back at about 5 AM when he came out of the Masjid after offering prayer, he 

saw the accused and the victim outside the Masjid. According to PW-4 one 

Taher asked them to go to their house. Thereafter both of them went to the 

house of the accused. It appears that on that day itself PW-4 along with others 

went to the house of the accused and told his father to solemnize the marriage 

between the accused and the victim. The father of the accused sought 15 days 

time for the marriage. But after 3 days he sent the accused somewhere. Even 

after that the victim stayed in their house for 19 days. After 15 days they again 

went to the house of the accused. Then the father of the accused told them 

that his son was not in the house for which the marriage cannot be 

solemnized.   

 

13.  After going through the evidence of the PWs it appears that 

except PW-1 none of the other PWs alleged anything about the commission of 

rape on the victim by the accused. We only find them stating that they saw 

both the accused and the victim standing infront of the Masjid and thereafter 

going to the house of the accused. None of them stated anywhere that the 

accused forcefully took the victim to his house. From the deposition of the PWs 

it appears that the victim willfully went to the house of the accused. It is also 

revealed from the evidence of the PWs that after that incident the accused 

went away somewhere. But the victim stayed in his house for 19 days. It is 
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very clear from the evidence of the PWs that none of them were aware of the 

fact alleged by the victim/informant that the accused had raped her.  

 

14.  Coming back to the evidence of PW-1 it is reveled that she had 

love-affair with the accused for two years and during that period he had 

promised to marry her. PW-1 also alleged that the accused used to call her to 

his house and sexually harassed her inside his garage. In this manner the 

accused continued sexual intercourse with the victim for two years.  

 

15.  From the evidence of PW-1 we find that though she stated that 

the accused used to call her to his house and sexually harassed her in his 

garage, it is revealed that even after that the relationship between her and the 

accused continued. We also find PW-1 stating in her cross-examination that at 

the time of occurrence the elder brothers of the accused and their wives were 

present in the house. If the accused had sexually harassed the informant 

definitely she would have raised alarm and the other members in the house 

would have known about the fact. Another thing which we notice in the 

evidence of PW-1 is that during the period of affair, the accused used to 

promise her that he will marry her.  

 

 

16.  I have carefully considered the rival circumstances and the 

submissions made. It is clearly revealed from the ejahar as well as from the 

evidence of the PW-1 that, the victim had obtained majority at the time of 

occurrence i.e. she had attained the age of consent. It has further come on 

record that PW-1 and the accused were involved in sexual intercourse on the 

assurance of marriage given by the latter. 

 

17.  The question which arises now for discussion is whether the act 

of the victim can be said to be consensual in nature or whether it was on 

account of some misconception of fact, namely the promise of marriage given 

by the accused. The evidence of PW-1 would clearly show that the consent 

could not be said to be based on the promise made by the accused, but was 
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out of love-affair between the victim and the accused. It is significant to note 

that although PW-1 had alleged that the accused had sexually harassed her 

inside the garage, she has also stated that she had love-affair with the accused 

and this continued for two years. It can thus be clearly seen that there was a 

clear consent on the basis of which, the accused and PW-1 had physical 

relationship.  

 

18.  At this stage it would be useful to refer to the decision in the 

case of Deepak Gulati -Vs- State of Haryana, (2013) 7 SCC 675. In that case 

the prosecutrix, who was then aged 19 years, accompanied the appellant to 

Kurukshetra to get married and both of them had stayed together for three to 

four days, during which period, the appellant is alleged to have forcible sexual 

intercourse with her. The Hon'ble Supreme Court after taking a note of the 

circumstances in Para 17, came to the conclusion that the consent cannot be 

called into aid in such a situation, to pardon the act of a girl in entirely and 

fasten the criminal liability on the accused, unless the court is assured had 

never really intended to marry her. 

 

19.  The Hon'ble Supreme Court in the said decision also took note 

of the recent amendment, whereby Section 114-A is introduced in the 

Evidence Act. It has been held that,  

“Consent may be express or implied, coerced or misguided, obtained willingly 

or through deceit. Consent is an act of reason, accompanied by deliberation, 

the mind weighing, as in a balance, the good and evil on each side. There is a 

clear distinction between rape and consensual sex and in a case like this, the 

court must very carefully examine whether the accused had actually wanted to 

marry the victim, or had mala fide motives, and had made a false promise to 

this effect only to satisfy his lust, as the latter falls within the ambit of cheating 

or deception. There is a distinction between the mere breach of a promise, and 

not fulfilling a false promise. Thus, the court must examine whether there was 

made, at an early stage a false promise of marriage by the accused; and 

whether the consent involved was given after wholly, understanding the nature 

and consequences of sexual indulgence. There may be a case where the 
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prosecutrix agrees to have sexual intercourse on account of her love and 

passion for the accused, and not solely on account of mis-representation made 

to her by the accused, or where an accused on account of circumstances 

which he could not have foreseen, or which were beyond his control was 

unable to marry her, despite having every intention to do so. Such cases must 

be treated differently. An accused can be convicted for rape only if the court 

reaches a conclusion that the intention of the accused was mala fide, and that 

he had clandestine motives.” 

 

20.  A useful reference to the decision in the case of Uday -Vs- State 

of Karnataka, (2003) 4 SCC 46 can be made in this regard, which arose in 

similar facts and circumstances, in which the prosecutrix, who had attained the 

age of consent and was conscious about the nature of act, was a consenting 

party to the act of sexual intercourse and she was also conscious of the fact 

that her marriage may not take place on account of caste factor. The Hon'ble 

Supreme Court in this case held that in such circumstances, it would be 

difficult to impute the accused as the prosecutrix had not consented in 

consequence of a misconception of fact, arising from his promise of marriage. 

It was held that there was no evidence to prove that the appellant never 

intended to marry the prosecutrix.  

 

21.  Coming back to the present case, it is evident that PW-1 not 

only continued with the  relationship with the accused after the first incident, 

but also went to the extent of going to his house and staying there for a period 

of 19 days. It is also noticed in the evidence of PW-1 that on 15-07-17 the 

accused called her to his house with a promise to marry her and there the 

family members of the accused assaulted her. However after three days, the 

parents of the accused managed to make him escape. It also appears that PW-

1 did not state that the accused had assaulted her when he took her to his 

house PW-1 only alleged that after 3(three) days it were the family members 

of the accused who made him escape. From the evidence of PW-1 it is clear 

that the accused was in his house after taking the victim girl there for 3(three) 

days, but only after 3(three) days he was made to escape by his family 
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members. From this statement of PW-1 it is clear that the accused had actually 

called the victim to his house and it were only the family members of the 

accused who had assaulted her. We also find the other PWs stating in their 

evidence that they had seen both the accused and the victim going to the 

house of the accused on the day of occurrence. Had the intention of the 

accused since the beginning been to exploit the victim he would have never 

taken her to his house in front of so many people. One thing is clear from the 

evidence of PW-1 that she concealed her relationship with the accused from 

everyone for last two years and only when the accused was made to escape 

from his house by his family members, she disclosed the matter to the 

villagers. Under the above circumstances, it won't be proper to held the 

accused person guilty of the offence committed u/s 376 IPC.  

 

 

22.  Regarding the attraction of Section 420 IPC, the 

victim/informant no where in her evidence stated that she was cheated and 

dishonestly induced by the accused to deliver any property to him. 

 

23.  In the present case the victim could not established that the 

accused had cheated her and had sexually exploited her, to which she would 

otherwise have not agreed. Hence we can assume that the allegations made 

against the accused in the ejahar for committing an offence u/s 376/420 IPC 

are not true. 

 

    O   R   D   E   R 

 

24.  From the discussion made above, I find that the prosecution has 

miserably failed to prove the offence u/s 376/420 IPC against the accused. 

  Hence, accused Sayed Biju Ahmed is found not guilty and is 

acquitted from the charge of offence u/s 376/420 IPC. 

 The accused person is set free at his liberty forthwith. 

  Bail bond furnished by the accused shall stand canceled after 

period of 6 months.  
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  Given under my hand and seal of this court on this the 31st day 

of October/2018 

   

               

                                    Asstt. Sessions Judge, 
                   Nalbari 
 
                                                                            
Dictated & corrected by me    
 
 
  
 
 
Asstt. Sessions Judge, Nalbari 

     

 

A  P  P  E  N  D  I  X 

 

 

(A) Prosecution witnesses: 

 PW 1 : Jyoshna Begum (Informant/Victim)  

 PW 2 : Rafit Ali  

 PW 3 : Mafiz Ali 

 PW 4 : Abdul Zalil 

 PW 5 : Dr. Dhritishree Barman 

 PW 6 : A.S.I. Nirod Sharma (I.O.) 

 PW 7 : S.I. Jagadish Kalita       

          

       

(B) Prosecution exhibited documents :  

 Ext-1 – Ejahar, 

 Ext-1(1) – Signature of the informant/victim, 

 Ext-2 – Statement of the victim recorded u/s 164 CrPC.,, 

          Ext-2(1) - 2(3) – Signatures of the victim, 

 Ext-3 – Medical Certificate, 
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 Ext-3(1) & (2) - Signatures of the M.O., 

 Ext-4 – Sketch Map, 

 Ext.-4(1) – Signature of the I.O., 

 Ext-5 - Charge-sheet, 

 Ext-5(1) - Signature of the PW-7.  

                  

(C)   Defence witnesses                     :  Nil. 

(D)   Defence exhibited document   :  Nil. 

 

 

                                                                       Asstt. Sessions Judge, 
                  Nalbari 


